International comity in SEP parallel
litigation
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Questions

1. Why international comity ?

N ZBEFR LR R AISEPE TIRIATPRZ O AR —?

2. How does the international comity work in China?

PEREFITF, EfrLLRUAMEE(E?

3. Is it necessary to develop new framework for comity principle in the future
SEP parallel litigation?

REINEVBESHHTFAT, FEARFHELLRUS?
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01 Why intemational comity




1. FRAND Framework :untransparent and unp-re,d-icta‘ble
FRAND RN BR E A0 o] iUIAE f R Bl « ey

licensor: monopoly+unfair
conditions on a licensing

agreement. (IFRJ A : ZEWR
R ATHGFETSRA)
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licensee: infrigement+delay
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2. Loyalty fee (EB&

Unwired Plannet Vs Huawei :UK courts assess global FRAND licences

19 7oBR 20k R E AR £ BRFRANDIF R SR AN Z3 R TRUE

Victory of the SEP holders?
EVEEFIEFE ARREF?

$

Licensee Bottom Race : sue in the foreign court in order to get the lowerest loyalty fee
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4. SEP jurisdiction competltlon(7|‘T\/§,Z\37:’5*'“’}1}? * Z-F$7WR.%)

principle of territoriality: IPRs specific ‘nationality’+Courts' jurisdiction
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The function of international comity

international Comity is defined as ‘the recognition
which one nation allows within its territory to the
legislative, executive or judicial acts of another
nation, having due regard both to international duty
and convenience, and to the rights of its own citizens

Justif reduce
or of other persons who are under the protection of ] y
its laws’. Its own legal

decision conflicts
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02 New development of

international comty in China ‘




1. legal basis for adoption of Intern/a,ti:o'né|’$‘_._c,o.g i m
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2. OPPO vs Sharp (OPPOIREZ )

oppo

Sharp’ s breach of FRAND

termsEEERAF. SIEM
RNl 555K

sharp

should be dealt by a Japan
Court
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4 )

determine global SEP rates of
Sharp’s 3G, 4G and Wi-Fi SEP

portfolio;iERY IFEFHES &
AN E TR S EREER
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4 )

global SEP rates beyond the
jurisdiction of the Shenzhen

Intermediate Court £ BKZEZ=48
HEIER

1. "typical case" +“Top 10 Patent
Reexamination & Invalidation Case in

2020" BEEIZ(5

2. issue anti-suit injunction;

follow the principle of comity
(Intellectual Property White Paper of
Shenzhen 2020" )iRIEEFRALLLRENY
(EHIEERS




3. Huaweiv Conversant TERIFEXFF _» &

litigation in China 'Iitig’gi‘o in German

2018.01 Huawei brought an action in Nanling requiring 2018.04 Conversant brought another action in Diisseldorf
requiring determination of FRAND royalt claiming Huawei infringed its German patent

2019.09 Nanjing court: a relatively low rate, Conversant
appealed to the Supreme Court in 2019.11.18

2020.08.27 German Court held Huawei liable+higher rate

2020.08.27 Supreme Court issued an anti-enforcement
injunction + daily fines




3.
A
7

|nJunct|on will not harm international comlty(Hufawel \ Conversant)

timefT|g]

¢ The Chinese cases was
accepted first

e Followed by the German
case

jurisdiction & 5EfY

e more appropriate for
chinese court to hear the
case

e if determined by German
court, losing meaning

e harm national interest

influence on the judgment of

foreign courtsXdFIMNERF
B9S2

e a suspension of the
execution of the judgment

e will not affect the follow-up
hearing of the German
lawsuit, nor will it impair
the legal effect of the
German judgment




4. OPPO VS SISVEL ( oppo U%EH)?W S i {124 2535)

no room for international comity

cause of actiony,

exciusive

jurisdictionfF{ti

e different parties
e different cause of action

e abuse of dominant market
position
e Chinese court is the most



5. The new trend

1. apply in SEP /1. no room for
extraterritoria |antitrust cases

| injunction & £ ZEHTH
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03 The future of intemational

comty in &P litigation




1. international comity is a legal tool
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2. effectiveness . do not recognized by oth,er ju ;s’d|ct|on

ARNE | RISRIEMAEA D]

issue or threaten to
issue an injunction =
NOT negiotiate in
good faith

Xiaomi v InterDigital

WUHAN judgement
do not follow the
comity principle

do not consider
comity




3. Solutions &} S

a transparent and
predictable FRAND

Frameworki@&EBBF0a] T3
BOFRAND HEZR

A recognized framework of
international comity in SEP

disputesfEfmENEEF
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Conclusion

1. SEP parallel litigation
(1) nationalism
( 2 ) not efficient

2. International comity :
(1)justification (protect national interest)

(2) mitigation the legal conflicts (no-binding)

3. Solution:

( 1) a transparent and predictable FRAND
Framework

(2)common consensus of international comity




